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Passed by Sin Akhilesh Kumar, Commissioner (Appeals)

Arlsing   out   of  Order-in-Original   No.   DC/D.Khatik/25/ST/Kadi   fas:   25.01.2021   issued   by
Deputy Comm`issioner,  CGST& Central  Excise,  Division  Kalol,  Gandhinagar Commissionerate

3Tt@ird  an  i]TTl  va  Ft7TName & Address of the Appellant / Rcspen±eee

M/s Oswal  Industries Limited
(Unit  NO.  3),
Block  No.  258,  Kalol Mehsana  Highway,
Kalol,  Gandhinagar-382721

q*  rfu  FT  3TtPra  3TraIT  ia  3Tqdr  eyiI`]F  tF<t7T  a  ch  aE  xp  3Trdr  t}  rfu  q2TTRQTfa  ita
TTT  fleyq  alaqFTa  q}  3Tfla  qT  grfuTUT  3TTaiFT  qngFT  tF¥  HtFaT  € I

Any  person  aggrieved  by this  Order-ln-Appeal  may file  an  appeal  or revision  application,  as the
ay be  against such  order,  to the  appropriate authority in the following way  :

iTRT iFT giv dr
sion application to Government of India:

rm¥qFq{;grgrS¥£4rm?¥en3grffifkF"¥al_S,wifaH*¥,g=`:----II,I `'Eft`in njfair,I `j#ir in`;;i:ri,. dr qrf, q{ fan :  1 toooi  al # di rfu I

A revision  appl.ication  lies to the Under Secretary, to the Govt.  Of India,  Revision Application  Unit
try  of  Finance,  Department  of  Revenue,  4th  Floor,  Jeevan  Deep  Building,  Parliament  Street,  New
-110  001  under Section  35EE  of the  CEA  1944  in  respect of the following  case,  governed  by " st

iso to  sub-section  (1 )  of Section-35  lbid

uf±  7Tra  tfl  5fi  a  FFTa  fi  ffl  xp  ETfir  ed  a  faith  `TngTTTT{  Th  3Tq  5Twi  fi  TIT
qurgrTTR  a  iF`  `TJigrirm  i  TTTa ¥  xp sT`Fi  i,  I pe  qToi5TTTR qT qui5ii a wi as  fan

i. al` fardi^ quranTi i d T]Tti # qffu- t} dr 5± a

ln  case of any  loss  of goods where the  loss occur in transit from  a factory to a warehouse or to
ther  factory  or from  one  warehouse  to  another  during  the  course  Of  processing  of the  goods  in  a

warehouserehouse or in storage whether in a factory or in a
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In  case  of rebate of duty of excise on  goods exported to any country or territory outside
India  of on  exc.Isable  material  used  in the  manufacture  of the goods which  are  exported
to  any country or territory outside  India.

qfa gr  qFT griTiT ffu fin api{T a qT5i  (iriffl TIT .piT al) fife fgiv Tin rm a I

ln  case  of goods  exported  outside  India export to  Nepal  or Bhutan,  without payment of
duty.

%FF±tha¥gESSgF*italchRT5apw¥FTF#ng*¥2#98chrmxp,F£

Credlt   of  any   duty   allowed   to   be   utilized   towards   payment   of  excise   duty  on   final
products under the  provisions of this Act or the  Rules made there  under and  such order
is passed  by the Comm`Issioner (Appeals) on or after, the date appointed  under Sec.109
of the  Finance  (No.2) Act,1998.

#¥#gr±rfu#¥FT%2°faS¥¥grffi§=rfurfuF¥rm¥=*=ch£8a:#£±
{'qF  S  enq  a3TT¥-6  aiaTi tft rfu ch an rfu I

The  above  application  shaH  be  made  in  duplicate  in  Form  No.  EA-8  as specified  under
Rule,  9  Of Central  Excise  (Appeals)  Rules,  2001  within  3  months from the date on which
the order sought to  be appealed  against is communicated  and shall be accompanied  by
two  copies  each  of the  010  and  Order-In-Appeal.  It  should  also  be  accompanied  by  a
copy of TR-6 Challan evidenc.ing payment of prescribed fee as prescribed under Section
35-EE of CEA,1944,   under Major Head of Account.

Rfaffl erin a qier qi:i uaiT {q;F ap aiq wh qT ri q5F an wh 200/-tiro g7TaFT qfr iaTq 3ife
qlf  qtTTapap  quF  tina  a  caT<T  a  @  iooo/-    tfl  tiro  ¥7TiTFT  @ iITT I

The  revlsion  application  shall  be  accompanied  by a  fee  of  Rs.200/- where  the  amount
involved  is  Rupees  One  Lac or less  and  Rs.1,000/-where the  amount involved  is more
than  Rupees One Lac.

tFap rm<T gas qu dr 5¥ 3Trm iqTqTfro zS rfu 3Ttfta:-
to Custom,  Ex-cise,  & Service Tax Appellate Tribunal.

Sap `:!{qii=F  gz5ap  3Tfrm,  1944  qfr  e7iiT  35-@/35i tS ctwh.-

Under Section  358/ 35E of CEA,1944 an appeal lies to  :-

gal=Tfdr  qf?dr  2  (1)  ap  fi  qffli  3T5qiT  t}  37an ch 3Tfro,  3TTftal t}  FFTa  a  th  ¥ffi,  iffl
rmiT 9qJ  try riqiifR  3TfiiPrq iFFTTfgivrm tfl qftr anq flfan,  er€FanE fi  2ndrm,

arm a]tTa  ,3TentiT  ,faTe]-,3T6Han-380004

To  the  west  regional  bench  of  Customs,  Excise  &  Service  Tax Appellate  Tribunal  (CESTAT)  at
2ndfloor,BahumaliBhawan,Asarwa,Girdhar   Nagar,   Ahmedabad   :   380004.   in   case   of   appeals
other than  as  mentioned  in  para-2(i)  (a) above.
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HtTJal llt=u   clgall  Ioi  \`+11`,   vn  ,,...   _`  .___,  _.  _  _  _

000/-and  Rs.10,000/-where  amount of duty / penalty / demand  / refund  is upto  5
5  Lac to  50  Lac and  above  50  Lac  respectively in the form of crossed bank draft in
lr  r`f  AQ§tt   Reci.istar  of  a  branch  of  any  nominate  public  sector  bank  of  the  place_  ___I_    _J

---3---

he  appeal  to  the  Appellate  Tribunal  shaH  be  filed  .in  quadruplicate  in  form  EA-3  as
rescribed    under    Rule    6    of   Central    Excise(Appeal)    Rules,    2001    and    shah    be
ccompaniedagainst(onewhlchatleastshouldbeaccompaniedbyafeeofRs1,000/-,I   _I  I..I..  i  _^.-I+„  /  Hanr`anrl  /  rafllnrl  is  unto  5
s.5
ac,
avour  of  Asstt.  Registar
here  the  bench  of  any  nominate  public  sector  bank  o.f the  place  where  the  bench  of
vour  oT  /\ssli.   r`t;9ioial   vl   c4   u,u,,v„   ..   _ ..,.. __

he Tribunal  is situated.

aFTfan3rfu:edfflfat7RTqu¥apfflS¥Ir#%chfinwhqa7Fat*=ffua¥¥2ifengst`           ,\      _                S.arLrfei::i;i£'n*q#Qi\rfu'#5`ri'ie3TTaiFTfanrm€I

ln  case of the  order covers a  number of order-in-Original,  fee for each 0.I.0.  should  be•        I.__I   LL._.   +L`^   ^na   anr`aal   tr`   theoT  trie  uluci   i,uv5io  c]  ,.u,,,~v,   y.   ..__ ..,,   _     .
the  aforesaid   manner  not  withstanding  the  fact  that  the  one  appeal  to  the

nt Tr.Ibunal  or the  one  application  to  the  Central  Govt.  As  the  case  may  be,  is
avoid  scriptoria work  if excising  Rs.1  lacs fee of Rs.100/-for each.

erTaiFT "q5T- gr¥eTfigr#7o#i*ffi-##T5¥5T5Offq=

paid   in
Appella
fllled  to

iFTrqlffl
iRT3Tran

fet5€ an dr fflitr I

One copy of applicatlon or 010   as the case may be,  and the order of the adjournment
authority shaH   a  court fee stamp of Rs 6 50 paise as prescribed  under scheduled-I  Item
of the court fee Act,1975 as amended.

gr ch{ fflfha nd tri fin ed nd frfu tit ch{ th en enrfu fan rm € ch th gr,
EN BRTT gr qu tw 3Trm qTuter5TFT (ndiaia) fin, 1982 * fffi g I

Attentlon  ln  Invited to the  rules covering these and other related matter contended in the
Customs,  Excise & Service Tax Appellate Tribunal (Procedure) Rules,1982.

th  Ir,  tEN  i3iqffl  Has  qu  itqT5i  diq  iapTfgiv'en,ri  rfu3Ton  a  FFTa  *
q5atTFT(Demand) qu  as(penalty) fl  i0% ttr  an  en  3Tfat  i IFrfe,  HfaeH  t*  an  io
ds  en  a I(Section   35  F of the Central  Excise Act,1944,  Sect.Ion  83 & Section 86 of the Finance Act,
1994)

San  3Fqia  Qjffi 3it apTq5{ ai  3Tat, Qrf3a giv `'edtH tfr rfu"(Duty Demanded)-

(i)         (secfionjasiiDai Fia faife rfu;
(.ii)        fan TTffl giv aif* zfr rftr;
(ili)       tirirE arfeE fai]ral  a; ifro6ai aF tr uftr.

\>   qE q3 an 'ffi giv' * qed qF FT zfr gr #, 3Ton at@a ed * fau tri QT* an fan
-€.

For  an  appeal  to  be f"ed  before the  CESTAT,  10%  of the  Duty &  Penalty confirmed  by
the  AppeHate  Commissloner  would  have  to  be  pre-deposited,   provided  that  the  pre-
depositamountshannotexceedRs10Crores.Itmaybenotedthatthepre-deposltlsa
mandatory  condltion  for  filing  appeal  before  CESTAT   (Sectlon  35  C  (2A)  and  35  F  of  the
Central  Exclse Act,1944,  Section  83  &  Section  86 of the  Finance Act,1994)

Under Central  Excise and  Service Tax,  "Duty demanded" shan  include:
(clx)      amount determined  undersection  11  D;
(clxi)    amount of erroneous cenvat credit taken;
(clxii)   amount payable under Rule 6 Of the Cenvat Credit Rules.

QT S qfa 3rdtF qTfgiv a urRT 5ff gr 3Tap Qj55 ZIT au5 farfu a al rfu far " gr *-al.

3tt{  GTFv €`5qF ap5 faqTfaa a a= ap S  i0% graia q{ Efu en H55t  ¥1ajJ|`.;Ia   all

lnviewofabove,anappealagainstthlsordershauliebeforetheTribunalonpaymentofI      I ----   I.I+„  ^r  HH+`i  anrl  npnaltv  are  in  dispute,  Or  Penalty,  Where
the  duty  demanded  where  duty  or  duty  and  penalty  are  in  dispute,
1  vlc3vv  ul   aL/uvt=,   c^I I  -rr-y-.  -I,-`  ' ---

alone  is  in  dispute."
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The  present  appeal  has  been  filed  by  M/s.  Oswal  Industries

Unit    No.3,    Block    No.    258,    Kalol-Mehsana    Highway,    Kalol,

iinagar -382  721  (hereinafter  referred  to  as  the  appellant)  against

in    Original    No.    DC/D.KHATIK/25/ST/KADI    dated    25-01-2021

nafter   referred   to   as   "I.jxpzJgnec7   orc7er"]    passed   by   the   Deputy

nissioner,  CGST &  Central Excise,  Division  :  Kalol,  Commissionerate

dhinagar  [hereinafter referred to as "act/L7ch.cafz'j2g au£4of.j'fj/'] .

riefly  stated,  the  facts  of the  case  is  that  the  appellant is  holding
•al  Excise  Registration  No.   AAAC03443LXM003   and  Service   Tax

tration  No.  AACG5597KST001.  During  the  course  of  Audit  of  the

ds of the  appellant for the period January,  2016 to June,  2017 by  the

ftmental   officers,    it   was   observed   that   the    appellant   had    not

arged  service  tax  on  Notice  Pay   recovered  from  its  employees.   It

ired to the  audit officers that the  appellant by recovering Notice  Pay

olerating an act of the employee to leave the job without giving notice

ie  stipulated period  and  allowing the  employee  to  leave  the job.  The

activity  appeared  to  fall  under  the  category  of declared  services  as

ded  in   Section   66E   (e)   of  the   Finance  Act,   1994.   Therefore,   the

llant was required to pay the service tax amounting to Rs.  96`127/-for

aid period.

The   appellant   was,   therefore,   issued   a   SCN  bearing   No.   52/19-

}ST Audit dated 03.06.2019 from  F.No.  VI/1(b)-03/AP-67/C-X/2018-19

ein it was proposed to demand and recover the  service tax amount of

;,127/-under  the  proviso  to  Section  73  (1)  of  the  Finance  Act,   1994

; with interest under  Section  75  of the  Finance Act,  1994.  Imposition
lnalty under Section 78 of the Finance Act,1994 was also proposed.

The  said  SCN  was  adjudicated  vide  the  impugned  order  and  the

nd  for  service  tax  was  confirmed  along  with  interest.  Penalty  was

mposed under Section 78 of the Finance Act,  1994.
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Being aggrieved with the impugned order, the appellant has filed the

stant appeal on the following grounds :

They had in their reply to the SCN clearly submitted that the issue

is  settled  by  various  courts.  However,  the  adjudicating  authority

failed to consider their submissions and reiterated the  allegations in

the SCN to reach the conclusion and arbitrarily proceeded to confirm

the service tax demand and penalty.

The   impugned order has been passed without going into the facts of

the   case   and   their   submission   that   the   services   provided   by

employees  to  its  employer  were  governed  by  the  exclusion  clause

contained in Section 658 (44) (b) of  the Finance Act,1994.

They  had  submitted that  the  Commissioner  (Appeals),  Ahmedabad

vide  OIA No. AHM-EXCUS-001-APP-0107-17-18  dated 27.10.2017 in

the case of QX KPO Services Pvt Ltd., Ahmedabad held that amount

recovered  from  the  employee  by  employer  cannot  be  considered  as

service  and  hence,  service  tax  is  not  required  to  be  recovered  from

employer.   Therefore,   the   issue   is   no   more   res   integra   and   has

already been settled.

They had also contested the case on grounds of limitation.  However,

the adjudicating authority has just reiterated the facts mentioned in

the  SCN,  thus  resulting  in  passing  an  order  which  appears  biased

and passed only on the basis of the facts mentioned in the SCN.

On a plain reading of the  exclusion contained in Section 658  (44)  (b)

of  the  Finance  Act,   1994  it  clearly  comes  out  that  the  legislative

intent was to exclude all aspects relating to a contract of service that

exists  between  an  employer  and  an  employee.  The  issue  has  also

gained  clarity  from  the  advance  ruling  in  the  case  of J.P.  Morgan  '

Services India Pvt Ltd -2016-VIL-01-ARA.

i.      The   Hon'ble   Tribunal   in   the   case   of   HCL   Learning   Ltd   Vs.

Commissioner   of   CGST,   Noida   ~   2019   -TIOL-3543-CESTAT-All.

Had   held   that   service   tax   cannot   be   recovered   on   notice   pay

recovered by the employer from an employee.



vil

V1|

6

F No.GAPPL/COM/STP/ 147 7/2021

The  demand has been raised by invoking the extended period under

proviso to  Section  73  (1)  of the  Finance  Act,  1994  read with  Rule  14

(1)    (ii)    of   the    Cenvat   Credit   Rules,    2004.    However,    the    said

provisions  can  be  invoked  only  in  cases  involving  fraud,  collusion,

willful   misstatement  or   suppression   of  facts.   The   issue   involved

relates to interpretation of law and, therefore, extended period is not

invokable.

It is  also  a  settled law that  suppression cannot be  invoked  in  cases

involving interpretation of law.  They  rely  upon  the judgment in  the

case  of    :  Raj  Laxmi  Steel  Industries  Vs.  Commissioner  of  Central

Excise,   Jaipur  -  2018   (19)   GSTL   63   (Tri.-Del);   Commissioner   of

Central  Excise,  Bangalore-I  Vs.  Indus  Legal  Clothing  Ltd  -  2010

(262)   ELT   376   (Tri.-Bang.);   J.K.Sugar   Ltd   Vs.   Commissioner   of

Central Excise, Meerut-II -2010 (255) ELT 554 (Tri.-Del.).

It  is  a  settled  law  that  extended  period  cannot  be  invoked  where

demand has been raised on the basis of entries made by the company

in their books of accounts.  They rely upon the judgment in  the  case

of   :   Mohan   Goldwater   Breweries   Limited   Vs.   Commissioner   of

Central  Excise  &  Service  Tax,  Lucknow-2017  (4)  GSTL  170  (Tri.-

All.)  and  Ranbaxy  Laboratories  Ltd.  Vs.  Commissioner  of  Central

Excise & Service Tax,  Chandigarh-I -2015 (329) ELT 867 (Tri.-Del).

The  imposition  of penalty  under  Section  78  is  illogical,  illegal  and

unsustainable in law.

As the demand itself is not sustainable, the order for confirmation of

interest is also not sustainable.

Personal Hearing in the case was held on  17.11.2021  through virtual

ode.   Shri   Anil   Gidwani,   Advocate,   and   Shri   Umakant   Behera,   Sr.

anagr, Accounts  & Finance,  appeared on behalf of the  appellant for the

aring. They reiterated the submissions made in appeal memorandum.

I  have  gone  through  the  facts of the  case,  submissions  made  in  the

ppeal Memorandum,  submissions  made  at  the  time  of personal  hearing
well as material available on records. The issue before me for decision is
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hether  by  recovering  Notice   Pay  from  employees  resigning  from   the

ompany  without  serving  the  nc)tice  period,  the  appellant  had  provided

axable services falling under the category of declared services as provided

n Section 66E  (e)  of the  Finance Act,  1994  and is liable  to pay service tax.

he demand pertains to the period from January,  2016 to June,  2017.

.1      I find that it has been alleged in the SCN that the  appellant had by

ecovering Notice pay from its employees, tolerated an act of the employee

o   leave   the  job   without  giving  notice   for  the   stipulated   period   and,

here fore,  is  covered  by  the  scope  of Section  66E  (e)  of the  Finance  Act,

®

®

994 .\.e.` agreeing to the obligation to refrain from an act, or to tolerate. an

cf or a sl.fuafl.oJ],  or fo do aJ] acf ',  On the  other hand,  the  appellant have

ontended that the employees resigning are required to serve a prescribed

eriod   called   notice   period.   The   concept   of   notice   period   intends   to

afeguard the interest of the employers, while they look for new employees

r the vacant positions.

I  find  that  the  issue  involved  in  the  present  appeal  is  identical  tc;

at decided by me in the case of Cadila Pharmaceuticals Ltd vide OIA No.

HM-EXCUS-002-APP-33/2021-22  dated  11.11.2021,  wherein  it  was  held

"6.4   Further,   I   find   that   the   appellant   has   relied   upon   the   decision   ol`

Hon'ble   Madras   High   Court   in   the   matter  of  GE   T&D   India   Limited

(formerly  Alstom  T&D  India  Limited)  Versus  CCE  reported  in  [2020  (I )

TMI   1096-Madras  High  Court].  I  have  gone  through  the  said  judgement

and the relevant contents are reproduced here under :

``11.      The   query   raised   relates   to   a   co#/rc!   situation`   one`

where  amounts  have been  received  by  an employee  from  the
employer  by  reason  of premature  termination  of conti.act  of
employment,    and    the    taxability    thereol`.    The    Board    has
answered   in   the   negative,   pointing   out   that   such   amounts
would not be related to the rendition of service.  Equally`  so  in
my  view,  the  employer  cannot  be  said  to  have  rendered  any
service  per  5e  much  less  a  taxable  service  and  has  merely
facilitated  the  exit of the  employee  upon  imposition  of a  cost
upon him for the sudden  exit. The  definition  in  Clause (e)  of
Section   66E   as   extracted   above   is   not   attracted   to   the
scenario    before    me    as,    in    my    considered    view,    the
employer  has  not  `to]erated'  any  act  of the  employee  but
lias  I)ermitted  a  sudden  exit  upon  being  comr]cnsated  by
the employee in this regard.
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;t;ipa]t:t::ufn:Sh;n:£:#ia*Ch:a:t;£trs:;tit:S::P:#o':?:tfh:e::v:::
;:c|te:SoEr:#e:ft:#:::;'nonhoofenvoenr:cdoomegei:t¥]Ovt:crets%aYd
the   rendition   of   service   either   by   the   employer   or   the
employee."

On  going  through  the  above judgment,I  find  that  the  Hon'ble  High  Court

has  clearly  held  that  the  employer  by  receiving  certain  amounts  in  lieu  of

notice  period  from  outgoing employees,  have  not  .tolerated.  any  act  of the

employee,  but  has  permitted  a  sudden  exit  upon  being  compensated  by  the

employee for the same.  Accordingly, such  scenario is not covered  under the

definition  of `declared  services'  as  per clause  (e)  of the  Section  66E  of the

Finance Act,  1994.

6.5      In  view  of the  above  discussion  and  following  the  above  mentioned

judgements of Hon'ble  High Court  and  also  of Hon'ble  Tribunal,  Chennai`

I  find  that  the  amount  recovered  from  the  employees  towards  .notice  pay

in  the  present  case  cannot  be  considered  as  "consideration"  for  "tolerating

an act"  1eviable to  service tax  in terms of the  provisions  of Section  66E  (e)

of the Finance Act,1994."

I   further   find   that   a   similar   view   has   been   taken   by    the

mmissioner   (Appeals),   Ahmedabad   earlier   also   in   Order-in-Appeal

.AHM-EXCUS-001-APP-0107-17-18 dated  29.09.2017  in  the  case  of   QX

0 Services Pvt Ltd., which has been relied by the appellant.

The  appellant  have  also  relied  upon  the  judgment  of  the  Hon'ble

ibunal  in  the  case  of  HCL  Learning  Ltd  Vs.  Commissioner  of  CGST,

oida -2019 -TIOL-3543-CESTAT-Al1„ which is reproduced as under :

"After  hearing  both  the  sides  duly  represented  by  learned  advocate  Shri

Nishant  Mishra  appearing  on  behalf  of  the  appellant  and   Shri   Anupam
Kumar  Tiwari  appearing  on  behalf  of the  Revenue,  we  note  that  in  the

present   case   the   employer   has   been   served   with   a   show   cause   notice
demanding service  tax  from  that  part of the  amount  which  he  recovers out
of the  salary  paid to  the  employee  if the  employee  breaches  the  contract  of
total   term   of  employment.   From   the   record,   we   note   that   the   term   ot`
contract between the appellant and  his employee  are that  employee  shall  be

paid salary  and the term  of employment  is a fixed term  and  if the employee
leaves  the job  before  the  term  is  over  then  certain  amount  already  paid  as
salary  is  recovered  by  the  appellant  from  his  employee.  This  part  of  the
recovery is treated by Revenue as consideration for charging service tax.
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2.  We  hold  that  the  said  recovery  is  out  of the  salary  already  paid  and  we
also   note   that   salary   is   not   covered   by   the   provisions   of  service   tax.
Therefore, we set aside the impugned order and  allow the appeal."
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# is  not  sustainable  on  merits,  I  am  not    delving  into  the  aspect  of
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tation  raised  by  the  appellant.    When  the  demand  fails  to  survive,

e does not arise any question of interest or penalty in t,he matter.

Accordingly,  the impugned order is  set aside  for not being legal and

er and the appeal filed by the appellant is allowed.
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The appeal filed by the appellant stands disposed off in above terms.

(  Akhilesh Kumar
Commissioner (Appeals)

Date:      .12.2021.
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perintendent(Appeals),
ST, Ahmedabad.
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